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Education and Culture Committee 

Children and Young People (Scotland) Bill 

North Ayrshire Council 

Part 1 – Children’s Rights 

1. It will be important to recognise that the key drivers for children’s rights are 

cultural and attitudinal. Although legislation will support this, there is a broader 

agenda of promoting children’s rights and providing genuine opportunities for 

having their individual and collective voices heard in all decisions which affect 

them.  

2. While welcoming the focus on children’s rights we require greater clarity on what 

is meant by ‘give better or further effect to children’s rights’. This duty appears to 

be a duty to report on steps taken rather than a verification that policies are 

compliant with UNCRC or that they are having an impact on the lives of children. 

A three year timeframe to ensure that authorities are implementing UNCRC in full 

would give a sharper focus.  

3. There is already a range of scrutiny and audit activities in place ie Children’s 

Services Inspections, Audit Scotland CPP Audits, which could be used to provide 

a picture of how authorities are progressing. We do not believe that an additional 

reporting mechanism is required. 

Part 2 – Investigation by the Commissioner 

4. While we welcome the ability of the Commissioner to undertake general or 

individual investigations and note that this would only be if it did not duplicate 

work that is the function of another person, this is in the context of an already 

crowded and confusing landscape. The ASN Act (Scotland) 2004 Revised 2009, 

offers parents and young people opportunities to challenge providers about their 

education, care and welfare and includes dispute resolution, mediation as well as 

the ASN Tribunal. The Children’s Hearing System in Scotland offers children and 

families the opportunity to have their voice heard within that context and legally 

binding decisions can be made that will ensure effective provision is 

implemented. Local authorities also have well established complaints procedures 

which are available to parents, children and young people. It may have been 

helpful to consider how a single protection of rights based on GIRFEC could ease 

some of the complexities inherent in the current system rather than adding to 

them. 

Part 3 – Children’s Services Planning 

5. We support the requirement, the aims and the process indicated for the 

Children’s Services Plan. However, in section 13, we believe that the primary aim 

should be to focus on the outcomes for children and young people.  

6. In relation to guidance in Children’s Services Planning, it would be important to 

ensure that there are long term evaluations rather than reportable short term 

proxy measures which may divert attention from the long term aims of the 
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legislation. We have significant concerns around section 17 and the default 

powers of the Scottish Ministers. This appears to be focussed on the role of 

Scottish Ministers to change structures and to direct resources rather than a 

consultative and mediation role where they feel that Councils and Health Boards 

are not achieving the outcomes required for children.  

7. We believe this has significant implications for local government which were no 

clear in the consultation process. We understand that this legislation would give 

Scottish Ministers the power to intervene in local government and health service 

functions without further primary legislation. We believe this would be fully 

discussed with the relevant stakeholders and welcome the government’s decision 

to undertake specific consultation on this aspect of the Bill. 

Part 4 – Provision of Named Person 

8. We agree with the named person function as defined, however, we believe that 

this should be for the service to identify an appropriate person with appropriate 

qualifications and not to be directed by the Scottish Ministers as outlined in 58, 

subsection 2 and 3. However in the majority of circumstances a named person 

would be an education professional. The duty for them would be to be aware of 

risks, assess needs and identify concerns as well as co-ordinate and seek the 

views of others, plan and record are significant. The core function of education 

professionals is to teach children and while the profession recognises their 

responsibilities to provide pastoral support and ensure that within this proposed 

legislative framework children’s well-being is paramount, issues of capacity to 

undertake the role and responsibility of the named person remain. 

9. In relation to pre-school children, it would seem more appropriate that where 

children are taking up their entitlement to early education and care provision, 

which will increase, that this service should provide the named person for 

children aged three years and over. This makes more sense as over 90% of 

children take up their full entitlement and are seen on a daily basis by 

professional staff. Where this is not the case it would be appropriate for the 

named person to remain the Health Visitor. 

10. We are concerned that in terms of allocating a named person, despite the fact 

that the Bill is quite clear that the named person function cannot be carried out by 

the parent of the child or young person, that the Bill remains silent on who the 

named person for children educated at home may be. It would be helpful to have 

clear direction for this.  

11. We particularly welcome the duty to help the named person placed on a wider 

range of organisations. 

Part 5 Child’s Plan 

12. We fully support the development of a Child’s Plan where a wellbeing need has 

been identified. We recognise that paragraph 83, sub section 1, it is important 

that the Child’s Plan includes a statement of the child’s wellbeing and that the 

targeted intervention which requires to be provided in relation to the child to 
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address the wellbeing need. It will be important that the guidance recognises and 

supports this straightforward and practical approach to the development of a 

Child’s Plan and they do not become too bureaucratic or onerous. Our concerns 

remain that the opportunity has not been taken to appropriately simplify planning 

in relation to the additional support for learning legislation and care planning. 

Part 6 – Early Learning and Childcare 

13. We welcome the extension of universal early education and care provision. We 

would wish to see greater flexibility in how this is delivered but believe that the 

parameters of a minimum of 2.5hours and a maximum of 8 hours are appropriate. 

While greater flexibility and choice may be able to be delivered in the large urban 

areas with large private sector providers this could be challenging in rural areas 

or areas where partner nurseries are mainly in the voluntary sector. Many local 

enterprise and voluntary early years providers have ceased trading over the last 

year which means that local authorities are picking up greater costs for this. 

14. Concern has also been expressed by private sector providers regarding the loss 

of income from top up payments made by parents. This may impact on costs to 

local authorities. 

15. A key issue will be increasing the provision whilst maintaining the quality. 

Part 7 – Corporate Parenting 

16. We support the clarification of the concept of corporate parenting. It is helpful that 

this is more directly specified and the authorities to which it applies identified 

clearly. It is also important that these groups are planning together to ensure that 

all services are focussed on the wellbeing of these children who are our 

responsibility. However, it is a concern that yet another plan is required for this 

and there should be greater emphasis on this being an integrated part of the 

Children’s Services Plan. 

Part 10 – Support for Kinship Care 

17. 64 (2) The Bill specifies “kinship care assistance” as a duty upon local authorities 

to make available for those who are deemed eligible. 

18. “Kinship care assistance” is noted as being:- 

 Counselling, advice or information 

 Financial support – or support in kind 

19. Currently North Ayrshire Council do make provision under the areas above for 

those who are eligible under our kinship care arrangements and indeed have 

extended our provision as the need has increased. 

20. However, the Bill also indicates:- 

 The provision of any service provided by the local authority on a subsidised 

basis 
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21. This would appear to suggest that any and indeed every service provided by the 

local authority is to be provided on a subsidised basis. Further clarity is required 

in relation to this. 

22. 64 (4) In terms of who would constitute an “eligible child” currently North Ayrshire 

Council would deem this as a child whose situation has been highlighted to 

Social Services and that a kinship placement has been sought as an alternative 

to either residential or foster care. Therefore Social Services have been involved 

in the making of the kinship care placement and the carers have been vetted to 

indicate their suitability for the task in terms of for example, medical and 

disclosure checks. 

23. The current wording within the Bill does not specify what is meant by an “eligible 

child” and notes that it is a “child who is of such description as the Scottish 

Ministers may by order specify.” Therefore this area of eligibility is not exactly 

clear and may be wider than our current policy and procedures. 

24. 65 (1) The Bill specifies that as well as a Residence Order there will be a “Kinship 

Care Order”. There has been a great deal of discussion in relation to the Kinship 

Care Order as it is not clear as to when the Kinship Care Order should be applied 

for as opposed to the Residence Order. Both Orders appear to give the qualifying 

person the right to regulate the child’s residence or to have the child 

predominately with the qualifying person. 

25. The new Kinship Care Order will cover both formal and informal kinship 

arrangements.  

26. Currently only formal kinship care arrangements which are an alternative to 

residential or foster care, are supported via the local authority. The Bill now 

indicates that a kinship care order can be applied for by those within informal 

kinship care arrangements where there has been no or limited intervention by 

Social Services.  

27. This would then increase the numbers of those requesting support including 

financial support from the local authority in relation to Kinship Care. 

28. Additional assistance within the new Kinship Care Order is noted as being:- 

  A start up grant of £500 

 Counselling support – which will be referred to in the next section 

 Transitional support for a period of 3 years. Given the situation in terms of 

poverty and deprivation within North Ayrshire as well as the implications of 

Welfare Reform, many families will not be able to manage if financial support 

is only provided over a three year period. Therefore would current kinship 

carers wish to apply for this new order. 

 Assistance with essential transport 
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 Assistance with kinship care order petition – which could be financial. The 

costs of supporting carers to apply for the new order, for example, legal costs, 

could also be substantial. If however carers will only receive a start up grant 

and thereafter no other payments from the Local Authority then again, it is felt 

that very few current kinship carers will apply for this new order. 

29. However, given that currently we do not provide support to informal kinship 

carers, we may see an increase in the numbers of informal carers who will apply 

for the new Order as this will give them access to support mechanisms they 

currently have not had access to. 

30. The Bill also specifies a general ”qualifying test, linked to current or projected risk 

that a child may need to become formally looked after which would apply only 

once with periodic reviews. It is felt that further information requires to be 

provided in relation to this “at risk” test. 

61 – 67 Counselling Services 

31. It is noted that a duty is to be placed on local authorities to assess children who 

are at risk of coming into care or who are already on a “relevant order” for access 

to counselling services such as family mediation or family group conferencing 

support. However there is no details in relation to what such a “relevant order” 

would be. 

32. While it is fully appreciated that early intervention and prevention are crucial and 

that such input before critical situations arise can prevent children being looked 

after, there is concern in relation to the lack of clarity in terms of counselling, for 

example, such as costs for the local authority, staff training, and “eligible child”. 

33. 65 (2) In terms of the “qualifying person” the criteria is that of:- 

34. Is related to the child  

35. Is a friend or acquaintance of a person related to the child  

36. There is concern in relation to these definitions as currently in terms of a 

“qualifying person” the criteria relates to a person who has a significant existing 

relationship with that child and that is considered in the first instance. 

37. However in terms of the proposals under the Bill there does not appear to be any 

mention of any “existing relationship” but that the child could be cared for by an 

“acquaintance” who is termed as someone who is “known slightly to the relative, 

where the relationship does not necessarily have the same depth or intimacy as a 

friendship, for example, a neighbour.”  

38. Such criteria causes a great deal of concern and is not felt to be in the best 

interests of any child and it is felt that that the Bill requires to re-inset that the 

“qualifying person” is required to have a significant existing relationship with the 

child regardless of whether they are related or known to the child or not and that 

they are required to meet certain criteria, such as satisfactory Disclosure and 

Medical checks. 
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66 Kinship care assistance – further provision 

39. Within this section – ie 66 (3) and (4) there is a list of areas where Scottish 

Ministers may make further provision, for example, in relation to when and how 

kinship care assistance is to be provided, whether a child is an eligible child, 

when and how the local authority is to review whether a child continues to be an 

eligible child and any other matters in relation to the provision of kinship 

assistance. 

40. While it is appreciated that this does allow for further provision to be considered 

and added at a later date if felt to be appropriate, it would appear that there are a 

number of areas where there could be a number of additions or alterations which 

could have implications for local authorities, for example in relation to:- 

 Children who are eligible 

 Reviews of eligibility criteria 

 Details of kinship care assistance  

41. In relation to the above concern has also been expressed in the amount of 

aspects of the Bill which remain to be defined in secondary legislation and again 

these could have implications for local authorities, such as financial, staffing and 

services, which are therefore unknown and cannot be taken into account in terms 

of service planning. 

North Ayrshire Council 

26 July 2013 


